"case by case basis,   taking  into  account  the unique circum-
stances   of  each situation."     David Hollis  v.   Consolidation  Coal

Company,  _____FMSHRC ______,  Docket No.  WEVA  81-480-D   (January

9,   1984).

In the present case I find the complainant's delinquency
excusable.

The evidence shows that Mr. Jack moved from Colorado to
Pennsylvania within a week after his discharge.  His testimony
revealed a good deal of genuine confusion between his workman *"S'
compensation claim and his mine safety complaint.  He was of
the apparent belief that forms filed with the Colorado
workman's compensation authority, for example, were somehow
essential to the filing of complaint under the mine Act; and
he had some difficulty in securing copies of the compensation
form.  Because of his move, he also had difficulty in deter-
mining which MSHA office should handle his complaint.  The
complainant's testimony on these matters is generally credible.
I am convinced that Mr. Jack misunderstood his rights under
the Act and was confused about the proper manner in which to
proceed.  I also note that no evidence indicates that
Mid-Continent was prejudiced by the late filing.

REVIEW OF THE EVIDENCE

The undisputed evidence shows that complainant was inter-
viewed by Mid-Continent Eor employment in its underground coal
mine on June 7, 1982.  He came to the mine with a letter of
recommendation from an official in a Pennsylvania mine where he
formerly worked. Mid-Continent hired him as an experienced
miner.  He spent two days, June 10 and 11, 1982 in orientation
and training on the surface.

The complainant did not report for work on his next
scheduled days, June 14 and 15, 1982, a Monday and Tuesday.
He did report on June 16.  He worked as part of a five man
crew removing cable and doing other tasks preparatory to
closing down a part of the mine.

According to Mr. Jack's account, which Mid-Continent
does not dispute, in mid-afternoon he was laying boards under
the tires of a diesel-powered buggy as it attempted to cross
a bridge.  The crew foreman was driving; the remaining four
members of the crew were on the bridge.  As the buggy moved
across, a part of the bridge collapsed and Mr. Jack fell
several feet.  He complained of a back injury and was in-
structed-by the foreman to walk to the surface.  He did so.

1061 of any statutory right afforded by
